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OFFICE OF THE ATTORNEY GENERAL 
STATE OF ILLINOIS 

March 25,2013 

Des Plaines, Illinois 60016 

RE: FOIA Request for Review- 2012 PAC 18412 

Dear ~d Ms. Peterson: 

Pursuant to section 9.5(a) of the Freedom of Information Act (FOIA) (5 ILCS 
140/9.5(a) (West 2011 Supp.)), the Public Access Bureau has received a Request for Review of 
the response by the City of Des Plaines (City) to a FOIA request submitted 
~requested copies of police reports for cases numbered '"I 0 M C2000226 
2740." On January 18,2012, the City denied the request under section 7(1)(d)(i) ofFOIA (5 
ILCS 140/7(1)(d)(i) (West 2011 Supp.)). 

On March 16, 2012, we forwarded a copy of-Request for Review to 
the City and requested that the City provide the Public Access Bureau with additional 
information concerning the asserted exemption. On March 21, 2012, the City responded: 

[T]he requested records are exempt from release under 5 ILCS 
7(1)(d)(i), as release would interfere with pending law enforcement 
proceedings. Specifically, communications with the Special 

1FOIA request submitted by ~o the City of Des Plaines (undated). 
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Prosecutor in this case have revealed that trial is scheduled to 
commence at the next court date. The crime for which Mr. Bilik is 
accused is a Class X Felony of Aggravated Arson, and the persons 
allegedly targeted in this act have yet to testify; this includes both 
witnesses and victims. Safety concerns exist. Further, disclosure 
would unduly interfere with and/or disclose the Prosecutor's theory 
of the case prior to trial. 2 

On March 27,2012, we forwarded a copy of the City's response to- On April9, 2012, 
-submitted a reply to the City's response. 

ANALYSIS 

All public records in the possession or custody of a public body are "presumed to 
be open to inspection and copying." 5 ILCS 140/1.2 (West 20 I 0). A public body "has the 
burden of proving by clear and convincing evidence" that a record is exempt from disclosure. 5 
ILCS 140/1.2 (West 2010). 

As a preliminary matter, we note that the withheld records include arrest reports. 
Section 2.15(a) (5 ILCS 140/2.15(a) (West 2010)) ofFOIA provides: 

Arrest reports. The following chronologically maintained 
arrest and criminal history information maintained by State and 
local criminal justice agencies shall be furnished as soon as 
practical, but in no event later than 72 hours after the arrest, 
notwithstanding the time limits otherwise provided for in Section 3 
of this Act: (i) information that identifies the individual, including 
the name, age, address, and photograph, when and if available; (ii) 
information detailing any charges relating to the arrest; (iii) the 
time and location of the arrest; (iv) the name of the investigating or 
arresting law enforcement agency; (v) if the individual is 
incarcerated, the amount of any bail or bond; and (vi) if the 
individual is incarcerated, the time and date that the individual was 
received into, discharged from, or transferred from the arresting 
agency's custody. 

2Letter from Heather Kruse, Staff Attorney, City of Des Plaines, to Dushyanth Reddivari, 
Assistant Attorney General, Public Access Bureau (March 21, 20 12). 



March 25, 2013 
Page 3 

Section 2.15 ofFOIA expressly requires the disclosure of information in arrest 
reports referenced in subsection (i) and (ii) of section 2.15(a). Information subject to disclosure 
under the remaining subsections of section 2.15(a) may be withheld only if "disclosure would: (i) 
interfere with pending or actually and reasonably contemplated Jaw enforcement proceedings 
conducted by any law enforcement agency; (ii) endanger the life or physical safety of Jaw 
enforcement or correctional personnel or any other person; or (iii) compromise the security of 
any correctional facility." 5 ILCS 140/2.15(c) (West 2010)). 

Section 7(1)(d)(i) exempts records to the extent that disclosure would "interfere 
with pending or actually and reasonably contemplated Jaw enforcement proceedings conducted 
by any Jaw enforcement or correctional agency that is the recipient of the request." This office 
has repeatedly determined that the mere commencement of an investigation or prosecution alone 
does not preclude the disclosure of Jaw enforcement records under section 7(1 )( d)(i). Ill. Att'y 
Gen. PAC Req. Rev. Ltr. 6939, issued March 24, 2011; Ill. Att'y Gen. PAC Req. Rev. Ltr. 
13661, issued June 6, 2011. Rather, it is incumbent upon the law enforcement agency that is the 
recipient of the FOIA request to provide this office with clear and convincing evidence as to how 
disclosure of Jaw enforcement records would interfere with any contemplated investigations. 
Factors.that are considered in determining the applicability of section 7(1)(d)(i) are the nature of 
the offense, the stage of the investigation or prosecution, and the sensitivity of the investigatory 
records. 

The City's response to the Public Access Bureau asserted that disclosure of the 
records would interfere with pending Jaw enforcement proceedings and/or disclose the 
prosecutor's theory of the case. The City, however, has not set forth any facts that demonstrate 
how release of the requested records would interfere with pending law enforcement 
proceedings .. Accordingly, the City has not sustained its burden of demonstrating by clear and 
convincing evidence that the records are exempt from disclosure under section 7(1 )( d)(i) of 
FOIA. 

However, portions of the report are within the scope of section 7(l)(d)(iv) of 
FOIA (5 ILCS 140/7(l)(d)(iv) (West 2011 Supp.), which exempts information to the extent that 
disclosure would ''unavoidably disclose the identity of a confidential source, confidential 
information furnished only by a confidential source, or persons who file complaints with or 
provide information" to law enforcement officials. The City may redact the names and 
identifying information of victims and witnesses from the requested records under section 
7(l)(d)(iv) ofFOIA. 

In accordance with the conclusions expressed in this letter, this office requests 
that the City disclose records responsive to-FOIA request. The Public Access 
Counselor has determined that resolution of this matter does not require the issuance of a binding 
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opmwn. If you have any questions, please contact me at (312) 814-5206. This letter shall serve 
to close this matter. 

18412 rfr f pb ex improper mun 

DUSHY ANTH REDDIV ARI 
Assistant Attorney General 

. Public Access Bureau 




